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Mr. Philip Halpern
Assistant US Attorney
880 ['ront St

San Diego, CA 92101

Re:  USv. Cunningham

Dear Mr. Halpern:

Thank you for providing for my review the forensic psychiatric report of Saul Faerstein, M.D.
dated February 13, 2006. You have asked that | revicw this report and provide you with my
comments and opinions.

While 1r. Faerstein is a Board certified psychiatrist, I would call to your attention the fact that he
is not Board certified as a forensic psychiatrist. | would also call your attention to the fact that he

administered no psychological testing which might form an objective basis for the opinions
expressed in his report.

It is noted that the patient first began to manifest psychiatric symptoms of depression and anxiety
in mid-2005. This would correspond to the time when revelations of his illegal conduct were first
coming to light. It is quite understandable that he would become anxious and depressed as his
illegal conduct was being discovered and he faced the realization that he might lose his Jjob and
face jail time. What is not addressed is the fact that at no time prior to the discovery of his illcgal
conduct did the patient suffer from any psychiatric symptoms such as depression or anxiety that
might be related to guilt or remorsc over his ongoing illegal conduct, or to his prior military
service which is being proflered as an explanation for his illegal conduct,
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After his illegal conduct was discovered, the patient consulted Ronald Smith, M.D. who
recommended that the patient be hospitalized. The paticnt refuscd and Dr, S'muh did not _teel‘
that the patient’s condition warranted involuntary hospitalization. The severity 91‘ the patient's
developing depression raises the significant issucs as to his risk for suicide or flight afier
sentencing.

On page 6 of his report, Dr. Facrstein writes that Mr. Cunningham recognizes now that Wade
and others in Washington were part of a culture of corruption and that good motives may lead to
bad decisions when that corruption confuscs the relationships of the people involved ix} the
process. Itappears that Dr. Facrstein is suggesting that the problem of corruption lies in others
rather than with Mr. Cunningham. It appears that Mr. Cunningham is not taking responsibility
for his conduct, but rather he is portraying himself as 2 victim of a corrupt culture rather than
being one of the architects of such a culture. :

On page 7 of his report, Dr. Facrstein suggests that as part of Mr. Cunningham's military
training, "He learned how to block out the consequences and focus on the goals." 1 think this is a
misunderstanding of Mr. Cunningham’s military training and an inappropriatc attribution of Mr.
Cunningham's illegal conduct to that training. While his military training certainly encouraged
him to focus on the goals of his mission, I don't believe his training would encourage him to
block out the consequences of his actions. In fact, it is the constant awareness of the
consequences which favor a positive outcome.

Also on page 7 of his report, Dr. Faerstein suggests that some of Mr. Cunningham's behavior,
“evolved from within his psyche, but some of it was fostered by and thrust on him by the service
and by society as a whole.” He gocs on to write, “Society needs heroes and wants them 10 be
superheroes. ‘I'he normal sensc of mortality is suppressed in order to fulfill this role.” There is
no objective evidence to support this conclusion. This is an attempt to aveid personal
responsibility for his illegal conduct and shift responsibility. It is also a disservice to all those
who served honorably in the military and later in public office. If such a causal velationship
between military service and the illegal conduct existed one would expect to see it with greater

frequency. Because such a causal connection does not exist, such illegal conduct is seen only
rarely.

Dr. Faerstein opines that Mr. Cunningham's, "Capacity to rationalize his conduct was increased
by his sense of in vulnerability to any harm." Rephrased in plain English, Mr. Cunningham was
able to rationalize his illegal conduct because he felt he could get away with it.

On page 8 of his report, Dr. Faerstein writes, "It is possible that his extraordinary deeds in the
service planted a subconscious sense of entitlement which fed his rationalization 1o accept these
gifts for his sacrifices.” 1 disagree with Dr. Faerstein. Mr. Cunningham's extraordinary deeds in
the service had nothing to do with his conduct in the instant offense. There was nothing
subconscious about his sense of entjtlement. He did not accept gifis. e actively solicited
bribes. He solicited those bribes because he thought he could get away Wwith it.
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Finally, Dr. Faerstein writes, "In the Navy he was given medals for ignoring danger signs and
performing perilous and death-defying acts. In Congress he was expected to behave very
ditferently, but the psyche can not make such a U-turn casily."

I disagree with Dr, Faerstein, Mr. Cunningham was not given medals for ignoring danger signs,
he was given medals becausc he saw the danger signs and he was successful in combat. In
Congress, Mr. Cunningham was only expected to follow the law and to represent his
constituency. ‘The suggestion that the psyche cun not make such a U-turn easily is ludicrous,
One only has to look at the distinguished service of John McCain and Max Cleland to understand
that honorable military duty can foster honorable civil service.

Dr. Faerstein attribules Mr, Cunningham'’s illegal conduct to an alleged psychiatric condition
which was created by Mr. Cunningham's military service. If Mr. Cunningham developed a
psychiatric condition due to his military service why was there no manifestation of that
psychiatric condition prior to his illegal conduct in the instant case? If M. Cunningham's
alleged psychiatric condition was the cause of his illegal conduct why was there no such
behavior evident in the 30 years prior to the instant offense. I it not more likely that Mr.
Cunningham's illegal conduct was motivated by greed and that it took placc at this point in time

because he had means and opportunity? I believe this is the more logical and reasonablc
psychological explanation.

I hope this report has been of some hel

; P- If I can be of any further assistance, please foel free to
call.

Sincerely,

% AN M wo

Mark A. Kalish, M.D,, F.A.P.A.
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